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随着 20 世纪 90 年代双边投资条约（Bilateral Investment Treaty，以下简称
BIT）数量的激增，以及加入《解决国家与他国国民间投资争端公约》（Convention 
on the Settlement of Investment Disputes between States and Nationals of Other 
States, 以下简称《公约》）的缔约国数量的增多，原本寂寂无声的根据《公约》
建构的“解决投资争端国际中心”（International Centre for Settlement of Investment 









多的国家对 ICSID 仲裁机制产生不满情绪，通过修改 BITs 或者通过国内立法，
以及其他措施来避免这些问题；也有越来越多的学者针对 ICSID 仲裁机制中存
在的问题展开讨论，并积极为其改革建言献策。很多学者提出建立国际投资仲裁
法庭，或者建立 ICSID 仲裁的上诉机制，增加透明度等建议。 
笔者也注意到 ICSID 对解决投资者与国家间争端的重要作用，以及其良性
发展对国家和投资者，乃至国际投资法制的深远影响。因此，本文拟从 ICSID
管辖权的角度出发，特别通过分析《公约》及 BITs 的文本和考察 ICSID 仲裁庭
在管辖权问题上的实践，指出《公约》及 BITs 文本以及 ICSID 仲裁庭实践在确
定管辖权上的问题，并分析原因及可以采取的对策。 
围绕这一命题和思路，除了前言和结论之外，本文分成五章。 
第一章是对 ICSID 仲裁机制整体性、概括性的介绍。包括 ICSID 仲裁机制


















作铺垫。从第 2 章到第 4 章按照《公约》文本对管辖权的规定，分析文本规定以
及仲裁庭的实践。 
第 2 章主要分析 ICSID 仲裁机制确立管辖权的属人条件，或者说对人管辖
权。也就是可以在 ICSID 仲裁的主体需要满足的条件。文章首先分析了可以在
ICSID 仲裁的国家一方，包括同意 ICSID 仲裁的《公约》缔约国以及缔约国向






第 3 章主要分析 ICSID 仲裁机制确立管辖权的的属物条件，或者说对事管


































第 4 章主要分析 ICSID 仲裁机制确立管辖权的主观条件，即争端双方的同
意。这种同意在两个层面展开，第一是国家层面，要求东道国和外国投资者的母
国都同意接受 ICSID 仲裁机制；第二是东道国与投资者的层面，要求二者都同
意 ICSID 仲裁。争端双方的同意作为 ICSID 管辖权的基石，非常重要。本章分
析了同意的方式、范围、条件、时间，以及同意的解释和不可撤销性。重点在于
分析同意的解释和同意的范围及条件。这是实践中产生问题 多的三个方面。实
践中，仲裁庭存在通过扩大解释和不当解释 BITs 的争端解决条款，MFN 条款，
保护伞条款扩张管辖权的倾向。仲裁庭的这一做法违背了国家，尤其是东道国签
订 BITs 的目的和精神。 






































Along with the increasing number of bilateral investment treaties and countries 
which becoming the ICSID Convention contracting parties, ICSID arbitration 
mechanism becomes very active in recent decades, and have numerous cases. While 
one the one hand, the text of the Convention itself is ambiguous and simple because 
of the design and the huge divergences between developing countries and developed 
countries, and on the other hand, the texts of international investment laws are simple 
and broad too, because of unequal negotiation advantages between absorbing capital 
countries and exporting capital countries and immature substantive international 
investment rules. These problems bring a lot of difficulties and challenges to the 
arbitral tribunals applying the international investment rules. Because the substantive 
rules are not accurate, the tribunals have to apply rules in discretion, which led many 
problems and criticisms, for examples, expanding jurisdiction of the tribunals, getting 
different awards while in the face of the same matter, huge amounts of compensations 
and so on. More and more countries begin to take measures to prevent these problems 
through modifying BIT, domestic laws and so on. At the same time, more and more 
scholars discuss these problems and give proposals for the reformation of ICSID 
Arbitration mechanism. Many scholars suggest establishing appeal mechanism of 
ICSID arbitration or international investment arbitration court, increasing 
transparency and so on. 
The author also pays attention to the important role of ICSID Arbitration to settle 
the disputes between host countries and foreign investors, and consider its favorable 
development has deep influence to the countries and investors. This dissertation 
chooses to point the problems of the Convention and the practice of arbitral tribunals 
from the point of view of the ICSID jurisdiction, and analyses the reasons of rising 
these problems and searches for the ways to solve these problems. 
The dissertation is divided into five chapters excepting preface and conclusion. 
The first chapter introduces the ICSID Arbitration Mechanism on the whole 
including the produce, content and development of ICSID, finally outline the three 
conditions of establishing jurisdiction of ICSID arbitral tribunals, which on the Article 
25 of the Convention. The three conditions are ratione personae, ratione materiae, and 















spirit to conclude the Convention and clear the provisions about jurisdiction of the 
Convention for examining whether the practice of arbitral tribunals of jurisdiction 
problem is compliance with the provisions and spirit of the Convention in the 
subsequent chapters. And from chapter 2 to chapter 4 analyses the text of the 
Convention and the practice of Arbitral tribunals about the jurisdiction. 
The second chapter analyses the first condition of establishing jurisdiction of 
ICSID Arbitration Mechanism, namely jurisdiction over persons. Firstly, this chapter 
analyses the country party of ICSID arbitration. The countries which can use the 
ICSID arbitration are the Contracting State parties of the Convention, and it agrees to 
the jurisdiction of ICSID arbitration in the meanwhile. Then the chapter begins to 
analyse the other party of arbitration, namely investors. The investors who can use the 
ICSID arbitration are those whose home countries are Contracting State parties of the 
Convention and agree to arbitration in the ICSID. These investors include natural 
persons and legal persons of another Contracting State party of the Convention except 
the country party to the dispute and juridical persons of host country in exceptional 
cases. The key points of the chapter are arbitral tribunals’ practice of how to decide 
the nationalities of foreign investors, and “juridical person which had the nationality 
of the contracting State party to the dispute on that date and which, because of foreign 
control, the parties have agreed should be treated as a national of another Contracting 
State for the purpose of this Convention”, especially the existence of “foreign control” 
and the way to agree. These points are controversial. The tribunals tend to expand the 
jurisdiction and favor the investors in their analysis and conclusions. 
The third chapter analyses the second condition of establishing jurisdiction of 
ICSID Arbitration Mechanism, namely jurisdiction over matters which are any legal 
dispute arising directing out of an investment. Firstly, this chapter analyse the 
meaning of the legal dispute. Then analyse the meaning of investment and the 
directness between investment and dispute. This chapter will focus on analyzing the 
meaning of investment. There is not accurate and uniform definition of investment in 
the traditional international law which stresses protecting the foreigners’ properties, 
because this term is popular along with the development of international investment 
laws. As a consequence, the countries who concluded the Convention could not reach 
an agreement of the definition of investment, and the Convention is without a 
definition of the crucial word investment. While most international investment treaties 















accurate definition. The ambiguous concept of investment causes many divergences 
in the practice. In the context of the Convention, the tribunals put forward some 
characters of investment. These characters include the contributions made by the 
investors, the total duration for the operation of the investment, the risks incurred by 
the investors, profit, good faith and the contribution of the investment to the economic 
development of the host country etc. While different tribunals have different ideas 
about which features have to meet, especially whether the investment needs to have 
contribution to the economic development of host state. In the context of the 
international investment treaties, the tribunal tends to accept major types of assets as 
investment because of the broad list in the international investment treaties which 
causes great dissatisfaction of host countries. Another controversial problem is 
whether the investment has to conform to the domestic laws of host states. The author 
considers the obvious inconsistence of the tribunals’ views in these problems. Some 
tribunals awarded that it is insignificant that whether investment has contribution to 
the economic development of host state or not. While some tribunals think this is very 
important. Some tribunals think it is necessary to examine whether the investment 
accord with the domestic law of host states, while some tribunals try to interpret this 
condition loosely. The author takes the view that it is proper to interpret the definition 
of investment strictly. Broad interpretation causes many problems including 
treaty-shopping, nationality-shopping of investors and multiple litigation of host state.  
The forth chapter analyses the third condition of establishing jurisdiction of 
ICSID Arbitration Mechanism, namely the parties’ consent to arbitrate which means 
the countries agree to submit the dispute to arbitration which including the 
Contracting State party to dispute and the Contracting State whose investor tries to 
arbitrate in the ICSID, and the investor consent to submit such dispute to arbitration. 
As the cornerstone of ICSID jurisdiction, it is very important. This chapter analyzes 
the consent through three ways, the time of consent, limitations on consent, the 
conditions to consent, the interpretation of consent, and the irrevocability of consent. 
The key point of this chapter is analyzing the interpretation of and condition to 
consent. These are controversial in practice. The author considers that the tribunals 
tend to broaden the jurisdiction through broad interpreting the dispute settlement 
clauses, MFN clauses, and the umbrella clauses in international investment laws, 
while the practice violate the purpose and spirit of international investment treaties.  















broaden the jurisdiction of ICSID through the basis of former three chapters’ analysis 
of conditions of establishing jurisdiction and practice of tribunals. The arbitral 
tribunals’ practice is arising from the idea of the liberalization of investment and the 
uncertain nature of investment arbitration. Because of this tendency, more and more 
countries begin to stopping trust to the ICSID arbitration mechanism, and the 
mechanism has to face the legitimacy crisis too. In order to prevent these problems, it 
is necessary to reform the ICSID arbitration mechanism, and the countries have to 
consider consenting to submit disputes to arbitration prudently and limit the types of 
disputes to the ICSID arbitration. 
 
 

















1 公约 Convention on the Settlement of 
Investment Disputes between States 
and Nationals of Other States 
解决国家与他国国
民间投资争端公约
2 ADR Alternative Methods of Dispute 
Resolution 
替代性争端解决方法
3 BIT Bilateral Investment Treaty BIT 




5 CAFTA-DRFTA The Dominican Republic-Central 





6 DPP Dispute Prevention Policy 防止争端的政策 
7 ECT Energy Charter Treaty 能源宪章条约 
8 FET Fair and Equitable Treatment 公平公正待遇 
9. FTA Free Trade Agreement 自由贸易协定 
10 FCN Friendship Commerce and Navigation 友好通商航海条约
11 FDI Foreign Direct Investment 外国直接投资 
12 FTC Free Trade Commission 自由贸易委员会
（NAFTA） 




14 ICC International Chamber of Commerce 国际商会 
15 IIAs International Investment Agreements 国际投资协定 
16 ICJ International Court of Justice 国际法院 
17 IISD International Institute for Sustainable 
Development 
国际可持续发展机构
















19 MFN Most-Favored-Nation 惠国待遇条款 
20 MAI Multilateral Agreement on Investment 多边投资协定 
21 NAFTA North American Free Trade Agreement 北美自由贸易协定
22 NGO Non-governmental organization 非政府组织 




24 RTA Regional Trade Agreement 区域贸易协定 
25 STOCKHOLM The Arbitration Institute of the 
Stockholm Chamber of Commerce 
斯德哥尔摩商会仲
裁院 
26 SWF Sovereign Wealth Fund 主权财富基金 
27 TNC Transnational Corporation 跨国公司 
28 UNCTAD United Nations Conference on Trade 
and Development 
联合国贸发会议 
29 UNCITRAL United Nations Commission on 
International Trade Law 
联合国国际贸易法
委员会 
30 WTO World Trade Organization 世界贸易组织 
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